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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

DCN, Inc.,

Transferee,

Transtel Communications, Inc.
Tel America of Salt Lake City, Inc.
Extelcom, Inc.

Transferors,

Joint International and Domestic Application for
Authority Pursuant to Section 214 of the
Communications Act of 1934, as amended, to Transfer
Certain Assets of Authorized International and
Domestic Carriers

)
)
)
)
)
) WC Docket No. 05-198
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMMENTS OF APCC SERVICES, INC.

APCC Services, Inc., ("APCC Services"), pursuant to Section 63.03 of the Federal

Communications Commission ("FCC" or "Commission") rules, 47 CFR § 63.03, submits

the following comments, on behalf of itself and the payphone service providers

("PSPs") it represents, regarding the application of DCN, Inc. ("DCN") and Transtel

Communications, Inc. ("Transtel") for Commission authorization for the transfer of

assets of Transtel subsidiaries Tel America of Salt Lake City, Inc. ("Tel America"), and

Exte1com, Inc., d/b/a ExpressTel ("ExpressTel"), to DCN. APCC Services urges the

Commission either to deny the application or to condition approval of the application

on payment of the unpaid compensation that Tel America owes to the PSPs represented
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by APCC Services. At a minimum, the Commission should remove the application

from streamlined processing pending a determination whether Tel America's non-

payment of compensation violates the FCC payphone compensation rule.

I. STATEMENT OF INTEREST

APCC Services is an agent of payphone service providers ("PSPs") for the billing

and collection of dial-around compensation.1 On May 16, 2003, APCC Services billed

Tel America - one of the transferor's subsidiaries whose assets would be transferred

pursuant to the instant application - on behalf of more than 1,000 PSPs for more than

$500,000 in dial-around compensation owed by Tel America to those PSPs for the

period from November 1996 through March 1998. APCC Services billed Tel America

for these amounts pursuant to the FCC's Payphone Compensation True-Up Order in the

payphone compensation proceeding, CC Docket No. 96-128.2

Dial-around compensation is prescribed by the FCC and is paid by carriers to
PSPs as compensation for the use of payphones to place coinless calls using toll-free
numbers. These calls are known as IIdial-around calls" because, by dialing a toll-free
number, the caller ensures that the call is routed to carrier who is not necessarily the
carrier preselected by the PSP for carrying calls from the PSPs' payphones. Section 276
of the Act required the Commission to "establish a per call compensation plan to ensure
that all payphone service providers are fairly compensated for each and every
completed intrastate and interstate call using their payphone." 47 U.s.c. § 276(b)(1)(A).
With respect to dial-around calls, the FCC concluded that, because PSPs could not
otherwise obtain fair compensation for such calls, the carriers to which dial-around calls
are routed must (in the absence of individual agreements) pay the PSP compensation
for each completed call at a prescribed IIdefault" rate per call. Carriers' dial-around
compensation obligations are codified in Sections 64.1300-1320 of the Commission's
rules. 47 CFR §§ 64.1300-1320.

2 Pay Telephone Reclassification and Compensation Provisions of the Telecommunications
Act of 1996, Fifth Order on Reconsideration and Order on Remand, 17 FCC Rcd 21274
(2002) ("Payphone Compensation True-Up Order").

DSMDB.1937447.2 2



Tel America has refused to pay the compensation, contending that the

Commission's order is erroneous and illegal, despite the fact that the Order has been

upheld by the Court of Appeals.3 There is currently an informal complaint proceeding

pending against Tel America for recovery of the unpaid compensation.4 APCC Services

and the PSPs it represents are interested in this proceeding to the extent that the

proposed asset transfer may impair APCC Services' ability to collect the unpaid

compensation owed to PSPs.

II. DISCUSSION

APCC Services urges the Commission either to deny the instant application or to

condition its approval on payment of the unpaid compensation that Tel America owes

to the PSPs represented by APCC Services. At a minimum, the Commission should

remove the application from streamlined processing pending a determination whether

Tel America's non-payment of compensation violates the Commission's payphone

compensation rule. 47 CFR § 63.03(c)(1). Grant of the application would not serve the

public interest if the transfer of assets becomes a mechanism for Tel America to evade

its outstanding compensation obligations established by the Commission's Payphone

Compensation True-Up Order.s

3 AT&T v. FCC, 363 F.3d 504 (D.C. Cir. 2004).

4 See Exhibit 1 (copy of the informal complaint filed by APCC Services, Inc., et ai.
against Tel America, December 30, 2004, File No. EB-04-MDIC-0118 ).

S APCC Services' review of the instant application was delayed because a copy of
the application was unavailable from the ECFS system until Monday, June 6, 2005.
APCC Services diligently pursued obtaining the application, but because the
application only became available on Monday, APCC Services has not had time to
complete its investigation. Therefore, APCC Services reserves the right to present
additional facts and arguments regarding the proposed transfer of control.
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In the Payphone Compensation True-Up Order, the Commission adopted an order

addressing carriers' liability to pay dial-around compensation to PSPs for the use of

payphones during past periods for which the original compensation scheme had been

overturned by the U.s. court of appeals.6 The rules adopted by the Commission in that

order specified the amounts to be paid to PSPs per-phone, per-month by each of

approximately 500 carriers, including Tel America. See Payphone Compensation True-Up

Order, Apps. A, H, C. The per-phone amounts owed by each carrier were established

based on the total number of dial-around calls completed monthly from an average

payphone and the average share of dial-around traffic handled by each carrier,

including Tel America.

The Payphone Compensation True-Up Order took effect on January 2, 2003. On

May 16, 2003, in accordance with that order, APCC Services billed Tel America on

behalf of its PSP customers for more than $500,000 in dial-around compensation. See

Exhibit 1. Tel America refused to make payment of the amount owed. Id. On

December 30,2004, APCC Services and several other PSPs and PSP representatives filed

an informal complaint against Tel America for non-payment of the compensation. Id.

Tel America refused to satisfy this complaint, contending, inter alia, that the

Commission's order designating Tel America as liable is both erroneous and illegal. Id.

The informal complaint remains pending, and the Commission's deadline for

converting it into a formal complaint has not yet come.

Due to the pendency of these proceedings, the instant application has significant

potential to impair the public interest. First, by failing to pay the compensation it owes

to more than 1,000 PSPs, Tel America is currently in violation of the Commission's rules

6 For an explanation of dial-around compensation, see note 1 above.
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and orders and Section 201 of the Communications Act. See 47 CFR § 64.1301; 47 U.S.c.

§ 201(b). It is not in the Commission's interest to approve a transfer of control when an

applicant has failed to pay a debt in violation of the Commission's rules and orders and

the Communications Act.

Second, there is a significant likelihood that the transferors would use the instant

transaction to attempt to evade payment of Tel America's compensation obligations.

According to the application, the entire"customer base" of Tel America and ExpressTel

will be transferred, along with physical assets, to UCN. Thus, it appears that Transtel,

Tel America, and ExpressTel intend to exit the common carrier industry. Once the

transaction is concluded, these entities may argue that they are no longer common

carriers and are therefore no longer subject to the Commission's jurisdiction and cannot

be subject to actions to collect unpaid compensation pursuant to Sections 206-208 of the

Communications Act.

This possibility is not at all remote. In fact, it is likely. In a similar situation,

APCC Services, Inc., and other PSP representatives and PSPs have attempted to collect

some $200,000 in compensation owed by One Call Communications pursuant to the

Payphone Compensation True-Up Order. The complainants learned that One Call Internet,

Inc., the former owner of One Call Communications, had transferred control of One

Call Communications to a new entity, and were informed that One Call Internet, Inc.

retained responsibility for the prior debts of One Call Communications. When APCC

Services, Inc., sought to collect the unpaid compensation from One Call Internet, Inc.,

that entity refused to pay on the grounds, inter alia, that it is no longer a common carrier

and is therefore not subject to Commission jurisdiction or liability under the

Communications Act. See Letter to Sandra Gray-Fields, Market Disputes Resolution
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Division, Enforcement Bureau, from Steven A. Augustino and Randall W. Sifers, Kelley

Drye & Warren, File No. EB-04-MDIC-0115 (February 22, 2005). While we believe this

claim is meritless, it complicates the litigation and hinders the PSPs collection of

compensation lawfully due under FCC rules and orders.

Third, the transaction will impair APCC Services' ability to collect the unpaid

compensation from Transtel and Tel America because these companies will have

divested their telecommunications assets. Thus, even after they have been found liable,

there may be no effective means of compelling payment from these companies. In

numerous prior cases, APCC Services' efforts to collect compensation owed by similar

entities have been frustrated when the defendants declared bankruptcy or simply

disappeared. See, e.g. APCC Services, Inc., et al. v. ATX Telecommunications Services et al.,

Order, File No. EB-03-MD-018, DA 04-753 (Enf. BUL, reI. March 22, 2004) (holding in

abeyance PSPs' compensation collection action after defendant files declares

bankruptcy); APCC Services, Inc., et al. v. TS Interactive, Inc. Memorandum Opinion and

Order, 19 FCC Red 10456 (Enf. Bur. 2004) (entering default judgment for unpaid dial-

around compensation against carrier who never entered an appearance although it was

fully aware of the complaint).

It clearly would not be in the public interest for the Commission to allow its

transfer-of-control processes to be used as a vehicle for carriers to evade their payment

obligations under Commission rules and orders? Therefore, the Commission should

7 Cf 47 CFR § 1.1910 ("red light" rule providing that applications will be
dismissed if the applicant has an unpaid debt to the Commission). There is an
exception to the "red light" rule if an applicant has filed a timely challenge to the
existence or amount of a debt; however, it would not serve the public interest to apply a

similar exception here. The order determining Tel America's liability has already been
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deny the instant application or should condition approval on payment of the unpaid

payphone compensation that Tel America owes to PSPs. At a minimum, the

Commission must remove the application from streamlined processing in order to

determine whether Tel America's non-payment of compensation violates the

Commission's payphone compensation rule.s

Albert H. Kramer
Robert F. Aldrich
Dickstein Shapiro Morin & Oshinsky LLP
2101 L Street, NW
Washington, DC 20037
Tel. (202) 785-9700
Fax (202) 887-0689

Attorneys for APCC Services, Inc.

Dated: June 8, 2005

(footnote continued)
upheld by the court of appeals. See note 3 above. Moreover, as explained above,
approval of the proposed asset transfer may make it impossible for PSPs to collect the
unpaid compensation owed by Tel America.

S If the Commission does approve the transaction and does not condition approval
on payment of the unpaid payphone compensation, the Commission must require, as a
condition of approval of the transfer, that DCN, which will remain a common carrier
and which does not have a history of evading its compensation obligations, should
certify that it has assumed responsibility for any unpaid payphone compensation
obligations of Transtel, Tel America, and ExpressTel. This alternative is inadequate
because it would allow Transtel and Tel America to profit from this transaction even
though they are in violation of the Commission's rules; however, this alternative at least
would enable PSPs to recover the unpaid compensation, and thus would mitigate the
effects of the transferors' rule violations.
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JAN - 5 2005

Federal Communications Commission
Office of Secretary

STAMP AND RETURN

>' .} DIe K S TEl N S HAP I RoM 0 R I N & 0 S H INS K Y L L P
2101 L Street NW. Washington, DC 20037-1526

Tel (202) 785-9700 • Fax (202) 887-0689
Writer's Direct Dial: (202) 828-2236

A5697.040s(~

January 5,2005

RECEIVED
Marlene H. Dortch, Secretary
Federal Communications Commission
The Portals
445 12th Street, S.W., TW-A325
Washington, DC 20554

Re: Informal Complaint filed by APCC Services, Inc., et al. against Tel America of
Salt Lake City, Inc.

Dear Ms. Dortch:

On December 30, 2004, we filed an informal complaint on behalf of APCC
Services, Inc., Data Net Systems, LLC ("Data Net"), Davel Communications, Inc .,
Jaroth, Inc. d/b/a Pacific Telemanagement Services, and Intera Communications Corp.
against Tel America of Salt Lake City, Inc.

Due to a collating mistake, we inadvertently omitted the fifth (signature) page of
the informal complaint and included the signature page of a different informal
complaint filed the same day against a different party.

Corrected copies of the complaint with the correct signature page are submitted
herewith and served on the parties listed below.

Robert F. Aldrich

Enclosure
cc: Radhika Karmarkar, Deputy Chief, Market Dispute Resolutions Division,

Enforcement Bureau, FCC (by U.S. Mail)
Jonathan Reel, Market Dispute Resolutions Division, Enforcement Bureau,
FCC (by U.S. Mail)
James Troup, McGuire Woods & Battle (by Certified Mail)
Stanley K. Stoll, Counsel for Tel-America, Inc., Blackburn & Stoll, LC
(by Certified Mail)

1177Avenue ofthe Americas • New York, NY 10036-2714
Tel (212) 835-1400 • Fax (212) 997-9880

www.DicksteinShapiro.com
DSMDB.l867532.l



CORRECTED COPY

DICKSTEIN SHAPIRO MORIN & OSHINSKY LLP
2101 L Street NW. Washington, DC 20037-1526

Tel (202) 785-9700 • Fax (202) 887-0689
Writer's Direct Dial: (202) 828-2236

A5691.0542

December 30, 2004

Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th St., S.W., TW-A325
Washington, DC 20554

Dear Ms. Dortch:

APCC Services, Inc. ("APCC Services"), Data Net Systems, LLC ("Data Net"), Davel
Communications, Inc., Jaroth, Inc. d/b/a Pacific Telemanagement Services, and Intera
Communications Corp. hereby file this informal complaint against Tel America of Salt Lake
City, Inc. ("Tel America" or "Defendant"), pursuant to Section 208 of the Communications
Act of 1934, as amended ("Act"), 47 U.s.c. § 208, and Section 1.716 of the Commission's
rules, 47 C.F.R. § 1.716.1

I. Complainants' Contact Information

The names, addresses, and phone numbers for the various Complainants are as
follows:

APCC Services. Inc.
10302 Eaton Place, Suite 340, Fairfax, VA 22030-2201
Phone: (703) 385-5300; Fax: (703) 385-5301

Data Net Systems. LLC
1608 Barclay Blvd., Buffalo Grove, IL 60089
Phone: (847) 808-8988; Fax: (847) 808-8913

On April 12, 2004, APCC Services and Data Net filed an informal complaint against
Tel America on this matter. A copy of the prior informal complaint is attached as Exhibit A
to this complaint. The Bureau attempted to mediate the complaint. Tel America refused to
participate in the mediation. The instant informal complaint, filed on behalf of APCC
Services and Data Net and three additional parties, is intended to replace that earlier filing.

1177 Avenue of the Americas. New York, NY 10036-2714
Tel (212) 835-1400. Fax (212) 997-9880

www.DicksteinShapiro.com
DSMDB.l865530.2



Marlene H. Dortch
December 30, 2004
Page 2

Davel Communications, Inc.
10120 Windhorst Road
Tampa, FL 33619
Phone: (813) 623-3545; Fax: (813) 740-9406

Iaroth, Inc. d/b/a Pacific Telemanagement Services
14472 Wicks Blvd., San Leandro, CA 94577
Phone: (888) 420-6700; Fax: (510) 347-3636

Intera Communications Corp.
6920 Koll Center Parkway, Suite 211, Pleasanton, CA 94566
Phone: (925) 461-4200; Fax: (925) 461-1906

All contact with Complainants should be through the undersigned counsel.

II. Defendant's Contact Information

The name and address of the Defendant is as follows:

Tel America of Salt Lake City, Inc.
324 South State Street
Suite 102
Salt Lake City, UT 84111-2330

III. Statement of Facts

On October 27, 2002, the FCC issued its true-up order in CC Docket No. 96-128. Pay
Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996,
Fifth Order on Reconsideration and Order on Remand, 17 FCC Rcd 21274 (2002) ("Order").
The Order resolved long-standing questions regarding the amount of compensation due to
payphone service providers ("PSPs") pursuant to Section 276 of the Communications Act,
47 U.s.c. § 276(b)(I)(A), for dial-around calls made during several periods: (1) the "Interim
Period" (November 7, 1996 to October 6, 1997);2 (2) the "Intermediate Period" (October 7,
1997 to April 20, 1999); and (3) the "Post-Intermediate Period" (April21, 1999 to the
present). In the Order, the FCC adopted rules setting the payment obligations of carriers
for calls made from payphones during these periods. This dispute concerns compensation
to APCC Services' customers for calls made during all three periods.

2 PSPs who are not local exchange carriers ("LECs"), including the PSPs represented
by APCC Services, are entitled to interim compensation for the entire Interim Period. LEe
rSP5 ",re entitled to Interim Period compenBation only for the period. from April1~, 1997 to
October 7, 1997.

DSMDB.1865530.2 DICKSTEIN SHAPIRO MORIN & OSHINSRY LLP



Marlene H. Dortch
December 30,2004
Page 3

In the Order, the FCC determined that each PSP was entitled to be compensated in
the amount of $35.224 per payphone per month for dial-around calls originating from its
payphones during the Interim Period. In Appendix A to the Order, the Commission
allocated that amount among the carriers that it found had carried dial-around calls
originating from payphones, based on the relative call volumes handled by each carrier
from payphones during the period. One of the carriers identified in Appendix A is Tel
America. The FCC assigned Tel America 0.3227813% of the total compensation amount, or
$.11369647 per phone per month.

The Commission also determined that, for the Intermediate and Post-Intermediate
periods, carriers that did not pay per-call compensation to a PSP are required to make flat
rate payments per payphone per month. A carrier's flat-rate payments for these periods
were also determined as a percentage of an overall per-phone payment of $35.224 per
payphone per month, based on the average share of total dial-around calls handled by the
carrier during the period in question.

In Appendix B of the Order, the Commission stated the amount of each carrier's flat
rate-per-payphone-per-month obligation for the Intermediate Period. For the Intermediate
Period, the FCC assigned Tel America 0.10673413% of the total compensation amount, or
$.03759603 per phone per month. In Appendix C of the Order, the Commission stated the
amount of each carrier's flat-rate-per-payphone-per-month obligation for the Post
Intermediate Period. For the Post-Intermediate Period, the FCC assigned Tel America
0.05266606% of the total compensation amount, or $.01870698 per phone per month.

After reconciling its data, on May 16, 2003, APCC Services, which is authorized to
collect dial-around compensation on behalf of numerous PSPs, sent Tel America an invoice
representing what APCC Services believed Tel America owed its customers for the three
periods.3

On September 16, 2003, four months after receiving APCC Services' letter, Harold
Paulos, Director of Operations for Tel America, wrote back to APCC Services, disputing the
claims for payment. Tel America argued that it was not required to pay for several reasons.
First, Tel America stated that APCC Services had not provided proof of eligibility, and
claimed that "after October, 1997," the only payphones eligible for per-phone
compensation were "those prevented by deficiencies in LEC software/hardware from
passing coding digits identifying calls as originating from a payphone." Second, Tel
America claimed that APCC Services' submission of claims was not timely, alleging that
only claims submitted within one year of the end of the quarter were eligible for payments.
Third, Tel America claimed that its allocated share of per phone compensation was
erroneous, and Tel America claimed to be working with the FCC to reconcile data. Fourth,
Tel America claimed that certain legal issues prevented recovery, contending (1) that there

3 The "ANls" for payphones for which Davel Communications, Inc., and Intera
Communications Corp. were entitled to compensation were included in APCC Services'
invoice. These PSPs, however, are prosecuting this information complaint in their own
names.
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December 30, 2004
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is no "private right of action" to recover damages for violating the compensation rules, (2)
that Tel America received no notice from the FCC regarding the true-up, (3) that the FCC
had engaged in retroactive rulemaking, and (4) that the FCC lacked the authority to require
per-phone compensation because Section 276 specifies a "per-call" compensation scheme.

On October 15, 2003, Ruth Jaeger of APCC Services responded to Mr. Paulos. The
letter responded to the issues raised by Tel America. On the issue of eligibility, the letter
stated that (1) Tel-America's argument does not apply to amounts claimed for the Interim
Period (the bulk of APCC's invoice) since the FCC had determined that all compensation
for calls made prior to October of 1997 was to be paid on a per phone basis, whether or not
coding digits used to help identify payphones were passed to carriers; and (2) under the
Commission's true-up rules (47 CFR §§ 64.1301(d), (e), appended to the Order as Appendix
F), the only criterion for eligibility for per-phone payments is that payphones otherwise
eligible for payments did not receive any per-call compensation from the carrier

As to the timeliness issue, APCC Services stated that because the rules for Interim
Compensation did not become effective until January 1, 2003, APCC Services' submission
of its invoice on May 16, 2003 was clearly timely. As to Tel-America's disagreement with
the per-phone surrogate rate determined by the Commission, APCC Services stated that if
Tel America disagreed, it should have sought reconsideration or review of the Order. As to
the legal issues raised by Tel America, APCC Services stated that Tel America should have
sought reconsideration of the Order, but that in any event, (1) APCC Services had a clear
right to seek damages for unreasonable carrier practices such as failure to pay
compensation due, (2) Tel America received ample notice of its compensation obligation,
and (3) the Commission had full authority to prescribe per-phone compensation
retroactively where necessary to ensure fair compensation and correct legal errors.

On December 8, 2003, Stanley Stoll, outside counsel for Tel America responded. In
that letter, Tel America repeated its claims. Once again it claimed that the FCC lacked
statutory authority to implement a per phone compensation requirement, that the FCC
rules constituted retroactive rulemaking, that Tel America had no notice of the proceeding,
that there was no private right of action, and that APCC Services' submission of the invoice
was not timely.

Complainant Data Net, which also collects dial-around compensation on behalf of
various PSPs, sent Defendant Tel America a request for payment and explanatory letter on
December 1, 2003. The request and letter was accompanied by CDs showing the ANIs for
which Data Net was seeking to collect for each quarter of each of the three periods covered
by the Commission's Order. Tel America did not respond. About three months later, Data
Net sent Tel America a follow up letter.

Tel America also has failed to make payment to the other Complainants in
accordance with the Order.
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CORRECTED PAGE

By failing to make compensation true-up payments in accordance with the Order,
Defendant has violated the payphone compensation provision of the Act, 47 U.S.c.
§ 276(b)(1)(A), has committed an unreasonable practice violating Section 201(b) of the Act,
47 U.s.c. § 201(b), and has violated Section 416 of the Act, 47 U.s.c. § 416(c) ..

IV. Relief Requested

In this informal complaint, Complainants seek to require the Defendant to comply
with the Commission's Order by paying the full amount of the true-up payment owed to
the PSPs who are the customers of Complainants. In addition, Complainants hereby
request that the Commission order Defendant to pay interest on unpaid compensation at
the rate specified in the Order. Complainants further request that the Commission provide
such other relief as it deems just and proper.

A copy of this letter is being sent by certified U.S. mail to Defendant addressed to
Defendant's registered agent in the District of Columbia and to counsel for the Defendant.

RespecJfully submitted,

~.~
Albert H.ier
Robert F. Aldrich
Dickstein Shapiro Morin & Oshinsky LLP
Washington, DC 20037
(202) 785-9700 (tel)
(202) 887-0689 (fax)

Attorneys for Complainants

cc: Radhika Karmarkar, Deputy Chief, Market Dispute Resolutions Division,
Enforcement Bureau, FCC (by U.S. Mail)
Jonathan Reel, Market Dispute Resolutions Division, Enforcement Bureau,
FCC (by U.S. Mail)
James Troup, McGuire Woods & Battle (by Certified Mail)
Stanley K. Stoll, Counsel for Tel-America, Inc., Blackburn & Stoll, LC
(by Certified Mail)
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Stamp~ Return

DICKSTEIN SHAPIRO MORIN & OSHINSKY LLP
2101 L SIrut NW. WIUhi¥fOn, DC20037-1526

Tel (202) 785-9700 • P. (202) 887-D689
Writer's Direct DiRl: (202) 955-6680

A5697.0408

April 12, 2004

Marlene H. Dortch
Secretary
Federal Communications Commission
44512th St., S.W., TW-A325
Washington, DC 20554

Dear Ms. Dortch:

RECEIVED

APR 1'2 ~004

fEllEftAL COMMIJNICATIONS coMMl8lON
OffICE Of THE SECRETARY

APCC Services, Inc. ("APCC Services"), and Data Net Systems, LLC ("Data Net"),
hereby file this informal complaint against Tel America of Salt Lake City, Inc.
(''Defendant''), pursuant to Section 208 of the Communications Act of 1934, as amended
("Act"), 47U.S.C. § 208, and Section 1.716 of the Commission's rules, 47 C.F.R. § 1.716.

I. Complainants' Contact Information'

The names, addresses, and phone numbers for the various Complainants are as
~s: .'

APCC Services, Inc.
10302 Eaton Place, Suite 340, Fairfax, VA 22030-2201
Phone: (703) 385-5300; Fax: (703) 385-5301

, .
Data NetSystems, LLC
1608 Barclay Blvd., Buffalo Grove, IL 60089
(847) 808-8988; Fax: (847) 808-8913

All contact with Complainants should be through the undersigned counsel.

n. Defendant's Contact Information

The name and address of the Defendant is as follows:

Tel America of Salt Lake City, Inc.
324 South State Street
Suite 102 '
Salt Lake City, UT 84111-2330

1746009 v1; 11fGH011.DOC
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Marlene H. Dortch
Apri112, 2004

r;\ Page 2
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III. Statement of Facts

On October 27,2002, the FCC issued its true-up order in CC Docket No. 96-128. Pay
Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996,
Fifth Order on Reconsideration and Order on Remand, 17 FCC Red 21274 (2002) ( "Order").
The Order resolved long-standing questions regarding the amount of compensation due to
payphone service providers ("PSPs") pursuant to. Section 276 of the Communications Act,
47 U.S.C. § 276(b)(1)(A), for dial-around calls made during several periods: (1) the "Interim
Period" (November 7, 1996 to October 6, 1997);1 (2) the "Intermediate Period" (October 7,
1997 to April 20, 1999); and (3) the "Post-Intermediate Period" (April21, 19.99 to the
present). In the Order, the FCC adopted rules setting the payment obligations of carriers
for calls made from payphones during these periods. This dispute concerns compensation
to APCC Services' customers for calls made during all three periods..

. In the Order, the FCC determined that each PSP was entitled to be compensated in
the amount of $35.224 per payphone per month for dial-around calls originating from its
payphones during the Interim Period. In Appendix A to the Order, the Commission
allocated that amount among the carriers that' it found had carried dial-around calls
originating from payphones, based on the relative call volumes handled by each carrier
from payphones during the period. One of the carriers identified in Appendix A is Tel

.' America. The FCC assigned Tel America 0.3227813% of the total compensation amount, or
'\..____ $.11369647 per phone per month. (A copy of the relevant portion of Appendix A is .

attached as Exhibit A.)

The Commission also determined that, for the Intermediate and Post-Intermediate
periods, carriers that did not pay per-call compensation to a PSP are required to make flat
rate payments per payphone per month. A carrier's flat-rate payments for these periods
were also determined as a percentage of an overall per-phone payment of $35.224 per
payphone per month, based on the average share of total dial-around calls handled by the
carrier during the period in question. In Appendix B of the Order, the Commission stated
the amount of each carrier's flat-rate per payphone per month obligation for the
Intermediate Period. For the Intermediate Period, the FCC assigned Tel America
0.10673413% of the total compensation amount, or $.03759603 per phone per month. (A
copy of the relevant portion ofAppendix B is attached as Exhibit B.)

In Appendix C of the Order, the Commission stated the amount of each carrier's flat
rate per payphone per month obligation for the Post-Intermediate Period. For the Post
Intermediate Period, the FCC assigned Tel America 0.05266606% of the total compensation
amount, or $.01870698 per phone per month. (A copy of the relevant portion of Appendix
C is attached as Exhibit C.)

1 PSPs who ~e not local exchange carriers ("LECs"), including the PSPs represented
by APCC Services, are entitled to interim compensation for the entire Interim Period. LEC
PSPs are entitled to Interim. Period compensation only for the period from April 15, 1997 to
October 7, 1997.
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. After reconciling its data, on May 16, 2003, Ruth Jaeger of APCC Services, which is
authorized to collect dial-around compensation on behalf of numerous PSPs, wrote to
carriers identified by the FCC in the Order, including Tel America, with an invoice
representing what APCC Services believed to be owed to its customers by each specific
carrier for the three periods. (A .copy of that letter with the invoice is attached as
Exhibit 0.)2

On September 16, 2003, four months after receiving APCC Services' letter, Harold
Paulos, Director of Operations for Tel America, wrote back to APCC Services, disputing the
cIaims for payment. (A copy of this letter is attached as Exhibit E.) Tel America argued
that it was'not required to pay for several reasons. First, Tel America stated that APCC
Services had not provided proof of eligibility, and claimed that "after October, 1997," the
only payphones eligible for per-phone compensation were "those prevented by deficiencies
in LEC software/hardware from passing coding digits identifying calIs as originating from
a payphone." Second, Tel America claimed that APCC Services' submission of claims was
not timely, alleging that only claims submitted within one year of the end of the quarter
were eligible for payments. Third, Tel America claimed that its allocated share of per
phone compensation was erroneous, and Tel America claimed to be working with the FCC
to reconcile data. Fourth, Tel America claimed that certain legal issues prevented recovery,
contending (1) that there is no "private right of action" to recover damages for violating the

.. compensation rules, (2) that Tel America received no notice from the FCC regarding the
" true-up, (3) that the FCC had engaged in retroactive rulemaking, and (4) that the FCC

lacked the authority to require per-phone compensation because Section 276 specifies a
"per-call" compensation scheme.

On October 15, 2003, Ruth Jaeger of APCC Services responded to Mr. Paulos. (A
copy of this letter is attached as Exhibit F.) The letter responded to the issues raised by Tel
America. On the issue of eligibility, the letter stated that (1) Tel-America's argument does
not apply to amounts claimed for the Interim Period (the bulk of APCC's invoice) since the
FCC had determined that all compensation for calls made prior to October of 1997 was to
be paid on a per phone basis, whether or not coding digits used to help identify payphones
were passed to carriers; .. and (2) under the Commission's true-up rules (47 CPR
§§ 64.1301(d), (e), appended to the Order as Appendix F), the only criterion for eligibility for
per-phone payments is that payphones otherwise eligible for payments did not receive any
per-call comPenSation from the carrier

As to the timeliness issue, APCC Services stated that becaUSe the rules for Interim
Compensation did not become effective until January 1, 2003, APCC Services' submission
of its invoice on May 16, 2003 was clearly timely. As to Tel-America's disagreement with
the per-phone surrogate rate determined by the Commission, APCC Services stated that if
Tel America disagreed, it should have sought reconsideration or review of the Order. As to

2 Although the CQs accompanYing Exhibit D contained the IiANls" for payphones for
which Davel Communications, Inc., and NSC Telemanagement Corporation were entitled
to compensation, no s@parat@ invoice for those "ANIs" was included. Aseparate invoice
for Davel and NSC has recently been sent to Tel America.

1745009 Y1: 111GH011.00c DICllTBIN SHAPllO MOliN cl" OSHINllY LLP



Marlen~ H. Dortch
April 12, 2004'-:"l Page 4

,
the legal issues raised by Tel America, APCC Services stated that Tel America should have
sought reconsideration of the Order, but that in any event, (1) APCC Services had a clear
right to seek damages for unreasonable carrier practices such as failure to pay
compensation due, (2) Tel America received ample notice of its compensation obligation,
and (3) the Commission had full authority to prescribe per-phone compensation
retroactively where necessary to ensure fair compensation and correct legal errors.

. .
On December 8, 2003, Stanley Stoll, outside counsel for Tel America responded. (A

copy of this letter is attach~ as Exhibit G.) In that letter, Tel America repeated its claims.
Once again it claimed that the FCC lacked statutory authority to implement a per phone
compensation requirement, that the FCC rules constituted retroactive rulemaking, that Tel
America had no notice of the proceeding, that there was no private right of action, and that
APCC Services' submission of the invoice was not timely.

Complainant Data Net, which.also collects dial-around compensation on behalf of
various PSPs, sent Defendant Tel America a request for payment and explanatory letter on
December I, 2003. The request and letter was accompanied by CDs showing the ANIs for
which Data Net was seeking to collect for each quarter of each of the three periods covered
by the Commission's Order. (A copy of the request and letter is attached as Exhibit H.) Tel
America did not respond. About three months later, Data sent Tel America a follow up·
letter. (A copy of that letter is attached as Exhibit I.) To date, Tel America has not

.responded.

IV. Relief Requested

In this informal complaint, Complainants seek to require the Defendant to comply
with the Commission's Order by "trueing up" with the payphone service providers who
are the customers of Complainants. In addition, Complainants hereby request that the
Commission order Defendant to pay interest on unpaid compensation at the rate specified
in the Order. Complainants further requests that the Commission provide such other relief
as it deems just and proper.

A copy of.this letter is being sent by certified U.S. mail to Defendant addressed to
Harold Paulos, as the Defendant has no registered agent in the District of Columbia in the
Commission's database, and to counsel for the Defendant who drafted the letter contained
in Attachment G. .

Albert H. Kramer
Dickstein Shapiro Morin & O'shinsky LLP
Washington, DC 20037
(202) 785-9700 (tel)
(202) 887-0689 (fax)
Attorneys for Complainants
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cc: Radhika Karmarkar, Deputy Chief, Enforcement Bureau, Market Dispute
Resolutions, Federal Communications Commission (By U.s. Mail)
Jonathan Reel, Market Dispute Resolutions, Federal Communications Commission
(By U.S. Mail)
Harold Paulos, President, Tel.,.America, Inc., Director of Operations
(By Certified Mail)
Stanley K. Stoll, Counsel for Tel-America, Inc., Blackburn & Stoll, LC
(By Certified Mail)
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Federal Communications Commission

APPENDIX A
Interim Period ABoeadon List

Name Percentage Amount
AT&T Communications 36.8752385% $12.68824801
Mel 27.1012154% ~.64813210

Sprint 11.8235838% ~.18473206

WortdCom 11.7792597% ~.14912643

LCllntemational 2.5385089% 0.89418438
Frontier Communications Services 2.3634942% $0.83251720
ILEe 2.19% 2.1900000% 0.77140580
Cable &Wireless 0.9367664% 0.32981401
Global CrossIng Telecommunications 0.8794139% 0.23931676
SwItched Service Communications 0.6008647% 0.17843164
U.S. Long DIstance 0.4266316% 0.15098115
Tel Arnerfoa 0.3227813% $0.11389647
WorfdCom Technologies 0.2816205% $0.09916277
Qwest 0.2801439% $0.09887788
Long Distance Savers 0.1505964% $0.05304608
Frontier ConvnunlcatJons..North central Region 0.1446970% $0.06096806
P8C>West Telecomm dba AmerfCall 0.1425208% $0.05020151
Frontier Convnunlcatlons Infl. Inc. 0.1390850% $0.04899130
TeIc:o Communications Group dba Dial & save 0.1360130% $0.04790920
Bell Allantlc Communications 0.1346397% $0.0474254~

Brooks fiber Communications 0.1134805% $0.03997236
Business Telecom. Inc. (Bn) 0.1101138% $0.03878650
NETECH Comm. (US West) '0.0989391% $0.03485029
One Call Communications 0.0986707% $0.03476678
ATX Telecommunications Services 0.0941000% $0.03314679
McLeodUSA 0.0938146% $0.03304528
WortdXChange 0.0844956% $0.02976272
Amerfcan Networf< Exchange (AMNEX) 0.0686730% $0.02348490
Broadwlng Communications Servlces Inc. 0.0551409% $0.01942282
Amerfcan Telco 0.0634454% $0.01882561
WesTei 0.0517618% 0.01823259
West Coast Telecommunications 0.0513034% 0.01807112
OCt 0.0503072% 0.01772023
Access Long.Distance 0.0448941% $0.01581348
Total-Tel USA 0.0442117% $0.01667311
GST Call AmerIca 0.0429595% $0.01613205
NYNEX· Corridor 0.0404028% $0.01423148
US Long Distance 0.0384286% $0.01353808
Eastern TeIeoom International 0.0362242% $0.01275963
Network Opera.tor Services 0.0351831% 0.01239290
GTE Communications Corp. 0.0344361% 0.01212976
Shared Communications services 0.0329638% 0.01161116
Long DlstanoelUSA (SprInt) 0.0321199% .01131393
DeltaCom LD.S. 0,0288028" .01085411
Tandem Access for Database Query 0.0280948% 0.00919186
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Federal Commuleatlons Commlllsion

APPENDIXB
Intermediate Period AUoeaUon List

FCC 02-292

Names PercentageS Amounts
AT&T Communications 35.24391644% S12.41431713
MCI 23.61161156% 8.31695406
WortcICom 12.96694860% i4.6674n97
SDI'Int 12.51899810% i4.40969189
Frontier Communications Services 3.92149599% 1.38130775
LCllntemational 2.37673530% 0.83718124
ILEC2.19% 2.19000001% 0.77140660
Cable & Wireless 0.97917273% 0.34490380
SWItched servtce Communications 0.49097650% K».17294121
Global CrossIna Telecommunications . 0.42983911% iO.16140653
U.S. Lana DIstance 0.42661847% 0.14991985
LCI 0.33335911% iO.11742241
Telco Communications Group dba Dial & Save 0.31307165% 0.11027636
PT-1 Communications 0.26384298% 0.08941365
Business Telecom. Inc. CBTn 0.23496687% 0.08278473
Lana DIstance Savers 0.21586112% 0.07603492
Qwest 0.20372964% 0.07178173
lXe Communication Services 0.19060904% 0.06714013
Teltrust 0.18761125% 0.06808419
One Call Communications 0.14547001% 0.05124036
EconoPhone 0.1418841.1% 0.04997726
ATX Telecommunications Services 0.12896413% 10.04542633
.WorIdXChanGe 0:10813630% 0.03808993
TeiAmertca 0.10673413% 0.03769603
AmerIcan Network Exchanae IAMNEXl 0.10326189% 0.03637297
Bell AllanUc Communications 0.09986097% 0.03517503
American Telco 0.08260508% 0.02909681
US Lana DIstance 0.08048481% 0.02834997
T~TelUSA 0.07600848% 0.02677323
CIncInnati Bell Lona Distance 0.06237390% 0.02197058
WesTe1 0.06191358% 0.021808«
DeItaCom LD.S. 0.06105990% 0.02150774
Consolidated Network 0.06901869% 0.02078871
OCI 0.05889480% 0.02074511
Broadwlna Communications Services Inc. 0.05419363% 0.01908913
Network Ooer8tor servtces 0.06176470% 0.01823007
NETECH Comm. IUS West) 0.06022277% 0.01769047
Pac-West TeIecomm dba AmeriCa" 0.04830760% 0.01701587
Tandem Aocess for Database QUery 0.04718766% 0.01662135
GTE Communications Com. 0.04716124% 0.01661208
Frontier Communications of the Great Lakes 0.04687323% 0.01661063
NYNEX • CorrIdor 0.04680653% 0.01648678
McLeocIUSA 0.04342656% ).01629621
LONG DISTANCE OF MICHIGAN 0.0421eo1~ ),01480107
The ConvnunIGrouo Of KC 0.04049847% ).01428448
TeIecom~ (MCn 0.03835622% .01361024
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Federal CommUDIeations Commission

APPENDIXC
Post-Intermediate Period AUoeatlon List

Name Peraentaae Amount
AT&T Communications 33.69662735% S11.96866132
MCI 17.02639727% 6.04n7631
SPrint 11.11486111% l3.94799611
Wor1dCom 10.23862166% 3.63672289
Global Crosslna Telecommunications 7.16106942% 2.64005986
Qwest 7.12891379% 12.53219018
WCOM 3.46672976% 1.22747521
ILEC2.19% 2.1900000O% O.m88800
Cable &WIreless 0.87472581% 0.31070261
Global CroS8Ina 0.73143840% ).26980692
Frontier Communications Servlces 0.67982311% ).24147317

Communications ServIces Inc. 0.60673560% ).21615729
Telco Communications Group dba Dial & Save 0.57331218% 0.20364049
Touch AmerIca Inc. 0.52656846% 0.18668192
lOT CorP. 0.48487055% 0.16512202
Business Telecom Inc. (Bn) 0.41529492% 0.14751276
LCllntemational 0.36508503% 0.13678220
WorfdXChanae 0.24004960% 0.08526562
PT·1 Communications 0.19235182% 0.06832337
McLeodUSA 0.18014n5% 0.06398848
One Can Communications 0.16435648% 0.05837942
ATX Telecommunications Services 0.16231652% 10.05765483
ExoeI TeIeoommunlcations 0.11654172% 10.04139562
DeltaCom'LD.S. 0.11205694% 0.03980263
Network Plus 0.09200160% Kl.03267897
lana DIstance ofMlchlaan lLOMn 0.09124466% 0.03241010
EoonoPhone 0.08965730% 0.03184627
SwItChed ServIce Communications 0.08282780% 0.02942043
Intermeclia Communications 0.08202164% 0.02913409
VERIZON (not Verfzon IntraLATA· LEO) 0.07539638% 0~02678080

Total-Tel USA 0.06460627% 0.02294815
TelAmerlca 0.05286806% 1O.01a10698
One Star Lana Distance 0.05075153% 0.01802694
The CommuniGrouD Of KC 0.04547681% 0.01615338
Tandem Access for Database Querv 0.04360270"- 0.01548768
AmerIcan LonaUnes 0.04169377% 0.014n411
Loabc Convnunlcatlons 0.04139743% 0.01470437
Bell Atlantic Communications 0.04136967% 0.01469451
WesTel 0.03890862% 0.01382034
NETECH Comm. (US West) 0.03876692% 0.01376610
USWATS 0.02990079% 0.01062076

live CommunicatiOns 0.02482544% 0.00681800
Pac-West Telecomm dba AmeriCaIl 0.02391389% 10.00849421
Global CrossIna Telemanaaement 0.02192701% 0.oon8847
C8DItaI Teleoonvnunlcatlons 0.02078209% 10.00738180

Telecommunications Inc. 0.0109a4191 0.00708080
South Carolina Network 0.01829131% 10.00649707
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MEMORANDUM

TO:

FROM:

DATE:

Carriers Responsible for Interim, Intermediate &Post Intermediate Period
True-Up

Ruth Jaeger
. General ManagerMce President

March 31, 2003

i

\ ...........

{,,

SUBJECT: FCC Order on Reconsideration and Order on Remand, October 17, 2002

The American Public Communications Council, through its wholly owned subsidiary
APCC Services, Inc. (APCC Services), has been authorized to represent a large
number of PSPs for the True-Up Periods. Those periods Include the Interim Period
(NQvember 7, 1996 - October 6, 1997), the Intermediate Period (October 7, 199,?
April 21 , 1999) and the Post Intermediate Period (April 22, 1999 - December 31,2002).

APCC Services on behalf of the PSPs whose ANls are represented in the billing CD,
represents that the ANls contained In this billing CD are~ and
require a true-up of previously paid or unpaid dial around :compensation. Disputed
ANls or ANls not previously paid for other reasons are not Included In this billing CD
and no true-up Is being requested for previously unpaid or disputed ANls.

This memorandum, combined with the enclosed CD containing Infonnatlon on
the PSPs represented by APCC Services and the PSP ANls for which they are
seeking compensation or true.....p, serves as a billing Invoice for your company's
True-Up obligation to these payphone service providers for all the periods
defined above - November 7,1996 through December 31,2002.

To assist you In processing your obligation, APCC Services has complied an
Invoice and Included that Invoice In the folder titled, " " and has also
attached a paper copy of th. Invoice to this notice. The Invoice represents the
amounts owed to the PSPs who have authorized APCCS to represent their
Interests for the true up process.

The ANls on the billing CD and the relat.d Invoice are for the sol. purpose of
admlnlst.rlng the FCC order True Up of previous periods. This CD should not be

10302 1A'fOII PLAC. • SunoB 3"0 • I'AIUU, VA 22030 ~ PH ('03) 385 5300 • n
('703) 385 5301
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used to process the normal quarterly per call compensation for APCCS PIP
cUltomers.

APCC Services expects to receive payment on the enclosed Invoice within 30 da~ from
the date of this transmittal unless your company has raised a legitimate dispute to this
Invoice and/or to the Information contained In the billing CD. To avoid further In~erest

assessments or penalties, APCC Services should receive your compensation no later
than May 1, 2003.

You may wire the total amount to APCC Services account at First Union Bank in
Fairfax, Virginia. The account number is 2000004749475. The bank's wire ABA is
051400549. .

If you have questions pertaining to your True-Up obligations, the True-Up Order or the
required payment data formats that need to be sent to APCC Services, please contact
Ruth Jaeger, APCC Services General Manager, at (703) 385-5300, ext. 240. Or, email
Ruth at rjaeger@apcc.net.

We look forward to working cooperatively with you to facilitate compliance with your
federally mandated per call payphone compensation payment obligations.

10302 BA'1'ON PUCB • SUITI 340 • J'AlU'U, VA 22030. PH (703) 385 5300 •. ft
(703) 385 5301 .
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A!CICS ft..-up na1lO1ce

JlPCC SERVICES. DC.
1CJ302 IM'C* niAa, SOI'B 340
I'AJJIDK. • 22030
P.BDIEI 103-385-5300 !IX: 103-385-5301

I

... : 'lel ~rtca

Jage I

JII1'OR'IIUI'l 110m: PLBASB JUW)

,.,. CODDd.~ llstecl.t: the -ad of tJU. RoitaeD.t 1a due UId pa,.ble.
!'o~ addit1Cl11&l lDte1:..t cbA~, JOUr paJlllftt lI'~t be ~i"ftlCl by April 30. 2003

J.
~

I

Iat-rt- %XU-Up

Year/Otr um:.
HeM 2S481O
9'7Ql 2"0%.
9TQ2 27ti09.
J"103 287742
91U' 21133'7

fCC QtdeJ:ecI
52.1.7.'11
90,055."
M,lT2.~

".145.65·
6,411.00

h1d
0.01
0.041
0.00
0.00
O.CIO

Diffenuce
52,1f7.'71
90.05$.69
94,ln.~

98.115.65
6,411.CJO

Pl..... Interest
11,U2.82

131,041.14
13t,302.72
131.1.,..94

8,715.15

J.
t

~ !n9Ddced p1Ua inte£est - $488,723.07

Yeia:!Qa IIIU.
9'ot 291337
9801 3Z0102

KC 0I:dePd
30.739.28
36.103.59

Paul
0.00
·0.00

DUtereace Uu Interut
30,739.28 42,12(.18
36,103.59 48,619.42

7ota:l I1Wo1ced plua 1DtexeK - $90.743.60

ratemed1ate fu-c:&ll me Up

..~ of Mr. u tbe JDItIe1: that nce:L"ftd pae1Uw payaenta at tbe rate
of 28.4 c.llt:s. n 1. DOt tbe c:oont of .vuy DI tbat naa1nd a per-call payMnt.
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September 16. 2003

Ms. Ruth Jaeger
Presidcmt
APCC SerYices
10302 Baton P11lOO, Suite 340
Fairfax, Virginia 22030

Re: P&,yphonc 8uJ'cbame: MaY 16. 2003 Invoice

\ J Dear Ms. Jaeger:
,,~.....

This letter responds to APCC Service·, invoice. Please be advised that Tel America
disputes your charges for per-phonecom~on for the following reasons:

Fa"'lssaes

lUill1iU1Y torPer-PWDG Compensation. APCC Services bas proVided no proofthat the .
PQPbones for whioh per-phone \Surrogate") compensation is sousJrt by APCC Services
WeN in fact eUaible tor such compensation. After OCtober, 1997, tho ollly.-whonos •
potentially eligible torpor..phoD.c compensation wore those prevented by~cfesin
LEe softwarelbardwam tium pessina coding digi1$ fdetttifying calls as orIafnatinI from a
payphoDe. Tho FCC RlC[IIired PSPa to pass coding digits by October, 1997 as a condition
tbr elf.8ibi1tty for I.II.Y oomponsatiOIL

Because most payphones Wtn ab1eto pass catting digitS by 1997, please provide for each
paypboae olatmcd 88 elialble: (1) the date that the LBC swi1ch became able to pass
codittadigits, (2) any wai'Va'l which explain why coding digits were not passed from that
pa:vphonc.lIDd (3) any steps you toOk to fnfonu the FCC ofAPCC Service·s non
oompIimce with the m8Ddate to pass oodin.I disits.
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Pt;r=PhoDI Surm••l1IIdJzx APCC S§ryfces~ to Ttl AJneria. The
FCC's cletmmiDatiOll ofthe J)OfCOIlt8Ic ofall payphone calls aud the: par-phoalS SUlTOpte ,
for Tel America in the Pifth Report aDd OrderonReoo.asIdcntion ancl Order OIl Remand :
("Fifth Report") is olearly emmeous. Tel America is asmall, regfonal jfttcRxdJaDgc 1
~ bavinlsross IDIlU&lI'eVfll'lUeS oriels tban $100,000.000. Those carricra listed :

I

immedfatelybelowTel America in Sohc:dule A 8Dd Scheclule B to tho FifthReport are :
aatioaallia.teraldo compIIIics whose aross annual m'CD.UaS tn areatIY in exccas'of r
those ofTe1 America. Based on Tel America'. review oftt\e 'RBOC IUI'\IC}'I upon which :
tho FCC relied in determiningpeI\ophoao surroptes for all emf.. jft tile FifthReport. It :
appears that tho pmccataae ofpayphonc calls and the per-phonc surrogate assigned to Tel !
America is 8fOSSly overstated. Tot Amodca is eurrendy working with 1110 FCC in an •
effort to teCOacno tho pc:rccnt.ago ancl per-phone sunopto assigood to Tel America with
tho aotual number ofpayphone oaUs attnbuted to Tel America. which are reflected in the
RBOC SUI'\'e)'B.

Legal Issues
,

P8taIleI to oureftbrts to nMcw tho tictual basis torAPCC service's olaim, we have I
asked our attoIMy8 to review the lepl basis for the claim. That review is 0JII0fna. At i
this point, the followfaamatten coacenUJia tbe FCC'. ndemakingactivities (which bavc :
80 oftenbeen overtunJed by Che 00UlU) haw baon identified IS potoDtial~en to your :
dafm. We 1UFJOU to coasiderdae prteatiallepJ barriers befOre dcofdias wbethettol
press this olaim turther.liven che effort that would be ncoessaty to resolve tho tactual t

matters listed above. ' , ,- , •

There is DO =yiyate dINof.'" to recoyer.ft.for VlQlatiu rcsuJatiODS
1JfODUI1PR'Jlythtpg; pgnwmt to f176 ofthe TeJpmm...tion Act of1926. The
UDfted States Court ofAppeals for tho }{ioth Circuit (the~Ciroulf') receatly hold
in its Opinion inZ8pe GreeD. at.1.. y,8.CommuniMlkl1P Qpmpeny. at IL, Case No.
02-56339. (PB.ed: Aupst 25, 2(03). Chat there Is no private rfsht otaetion tbr d1e relief
that PSPs seck tD IeCOWr dama.. tbr Sprint's aUepd failure to pay componsatiob for

ILBC-af6Jiated PSPs oumot oIafm compensation for periods Prior to the date on which
the L'SC oertif1es that it was removed payphone$ fi'orn its mgula1ed rate base.



dial-ll'OUDdcalls u requitecl by FCC reauJations promulpted puI1IUIIDt to '276 oftile
TeiCICOIDIDUDioadona At#.. Tbat belDs the cue, the Ninth Ch'oult oonoluded tbat there is
DO federal olaJm for the PSPs to pursue and af6nned the District Court's dismissal ofthc
PSPs~ acdon to R'COVet compensation under 1276 and the FCC replatiODS promuJpted
thereunder.

I

\ )

1111......
I
I
••I•I
I
I
I
I
I•I
I•••
i
I•I
I••I
I,
I
I

I
I

1Nticc ofDsPrmift'Mn of8pecifip COmpaqy Ljabilj1Y~ We were not notified by tho
FCC that i8 was ooDaotiDs da1a 1:0 mabthe~~ dotamiDatlons of
liability pubUahecl in the appeMixes to tho FifthOrder onRccoasldemt.foft. While rules
can be adopted throuah publication in the FoderaJ Register, notice attcI an opportunity to
participa8n' csscmtiel before. court orapa.oy OlD coDStitutfODally evaluate &cts to
detenDfnc die IDdIviduaJ liability ofspeoi1to compmles. 'Ib's" wily la.,!VIuiU mI
admfDf.ttrative complaints must be scm:d upon tho~ parties. Bccauso the FCC
did DOt tab steps reasonably oalculatc<l to pnwide uotice lind we in fact did DOt receive
notice, tbe liability detmminatioas that you rely upon arc not valid and therefore CIDJ10t
support 'your invoices.

Retroa&tJye RWmpRkfng. The FCC'. First Report and Order established a per-pbone
coDlpGDS&tion propttl expiring in Oember, 1997 and imposed payment obligations only
on carders with revenues exooodio.$100 million. The D.C. Citwit Court ofAppeals

. vacated that ruliDg and dUectect the PCC to adopt liability ndes for per-phone
compensation for the period ending in October 1991. In the Fifth Order on
R.eooDSi~ the 'FCC fiDa11y did 10, for tho first time imposiDsliability on rescUers
with I'CWIIUOS under$100 milliOD. AdditiooaUy, in the Fourth onteron RcocmsldcratiOt\
tho FCC fordac fhst time 8doptod.a mandatoryobUaation to pll'ticJpate fa per-pbone
OOJIl)JCDSatiOD tOr periods after 0cWber Jm. The Fourth aad Pifth R.eooasidc::ratioo
Orders became~ on llt1uar.Y 3, 2003. Our attomoys IUD iDvesdpting whether
these OrdOl'l can lawfully apply to calls carried before January 3, 2003 under'the sbict
BIltf-retroactfW;y principles applicable to ruloma1cing procecdinss.2 . ; • •

,
StatutpryMmvJetp ot:H-caJI"Compoosatfou. Finally, the paypbonc~on
statile, 47 U.S.CO Sec. 276, authorizes the FCC only to adopt a "porocall" compoasatioq
system Cor each~pleted iDtratatc encI interstate call" There is no authorization to
adopt a "per.phoue" or BUD'08ltO COJbpCDS8tion system that mayormay DOt involve
completed calls. Bacause the FCC can. only adopt rules It is authorized by statute to

:lID. the FifthOlder OIl Reoousideration. the FCC defended Mtroactivity by oiting case law
involvina l\fucUaatotydeoiIIcms. which aro not subjeot to the stricterO«»'glJ/qwn v.
Bow. sfandatds applicable to JUtcmaking deoisions.

"'i
,I' .
I ••" 8DU't'H IITA~ 1ITR1l1:'I'••UR"I: 'D2 ••A&:r LAICE arTY, UTAH .C I I '-ISIiO ' flO' ••• , .GilDa aCID.'1c....aaa FA)( ., ' ••ea••o••
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adopt, absenoe ofndf!lllllldq authority appcan to be a separate bar to your claim UIl4&
the FifthOlderon R.eooDstclcntion.s '

SumlUl')'

Por the reasoas stated aIJcJw and additional reasons tbat we may discover followiDS
fiDdler invettiption. we mUst dispute your claims. Please do not hesitate to contaot me
sbould you have my qucsdODS.

~~~
Hamiel M Paulos
Dinotor of'Operations

."

I..
~~

.'

IBacJt ofour objeotiollS to the FCC'. rulcmakina otdcrs arc substantive rather than
procedural In aature and therefore can be raised U1 adefense to an OJIforccmeat
proceediDg. rather than solely through a direct appeal ofthe rulemakiq order.
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File: e:\My Documents\12Jnvoice.txt 09/17!2003. IO:17:44AM ... ! ••.••••

m.
~

~

rotal .Ia9oiCllCi plus iaterwR - $'0,173.35

MCCS 'rzu-tJp InvoiceI
~

~

teu~ IM18
G2Q2 3Ii0493
I2Q.1 3615D2

I'CC om.nd
20,231.13
20,2tJl.76

Page 2

hid
0.00
••00

Dif:erac:e
20,231.13
20,287.76

I

plus IDtel:••t
20,.85.59
20,287.76

oJ

~
~
U

~
i

kaod rata! In90iced for tbe orra.ooVp • $620,210.02

~,
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October 15, 2003

Harold M. Paulos
Director of Operations
Tel America
324 South State Street, Suite 102
Salt Lake City, ur 84111-2330

Re: May 16, 2003 Payphone Compensation Invoice

Dear Mr. Paulos:

I received your letter of September 16, 2003, responding to our May 16, 2003
invoice for payphone compensation. Our attorneys inform me that your asserted bases
for disputing APCC Services' invoice are invalid, for the following reasons.

1. APCC Services' Clients' Payphones Are Eligible for Per-Phone Compensation.
You complain that APCC Services has not established that its clients' payphones were
eligible fOr per-phone compensation, and request proof in the form of evidence that the
payphones were unable to transmit coding digits. The payphones listed in APCC
SerVices' invoice were all found eligible for payment by interexChange carriers ('1XCs")
that actually paid compensation during the periods involved. The additional criteria
you cite do not apply.

Por the Interim Period, the Commission has ruled that all payphones are entitled to per
phone compensation, because in that period the call tracldng systems~ for
payment of per-call compensation had not even begun to be deployed by.carriers.

. I~tation of the Pay Telephone Recl4ssification and Compensation Provisions of the·
Te munictltions Act of 1996, Pifth Order on Reconsideration and Order on Remand,
17FCC Red 21274, 16 (2002)("FijthReconsideration Order").

For the periods from October 7, 1997, to April 20, 1999 ("Intermediate Period"), and
from April 21, 1999 to the present (''Post-Intermediate Period"), the compensation rules
provide simply that a carrier listed in the appHcable appendiX of the Fifth
Reconsideration Order must pay the amount speci£!.ed therein "for any payphone for any
month dlU'ing which ~-caIl compensation lor that payphone for thit month was not
paid by the IISted entity." 47 CPR § 64.1301(d), (e), as amended (appended to the Fifth
Reconsideration Order as Appx. p). Thus, the onlr additional criterion for eHgibllity for
per-phone compensation is the fact that APCC Services and its clients never received

•.....vt;Z)(QOOtI.DOC
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Harold M. Paulos
October 15, 2003
Page 2

any per-call compensation 'from Tel America for the payphones and quarters listed in
the invoice.1

2. APee Services' Invoices Are Timely. You also contend that APCC Services'
invoices are untimely because they were not submitted to Tel America wittrln one year
of the end of the relevant quarter. APCC Services is billing Tel America under the rules
adopted by the FCC in the Fifth Reconsideration Order, which took eff~ January 2, 2003.
Tel America received APCC Services' claims in a timelr. fashion within five months of
the January 2, 2003 effective date of the Fifth Reconsideration Order. Thus, whether
APCC Services previously billed Tel America does not affect its liability. Even if prior
billing was relevant, your argument would not be valid because (1) Tel America was
not previously subject to the FCC's payphone compensation rules for the Interim
Period, and (2) in other Periods, APCC Services previously sent Tel America timely
invoices and/or requests for payment.

3. The Per-Phone Surrogate Is Applicable to Tel America. You contend that the
per-phone surrogate "usedby APCC Services" is overstated. APCC Services' invoice
simply applies the surrogate prescribed by the FCC in the Fifth Reconsideration Order.
Your disagreement, therefore, is with the FCC, not APCC Services. Ifyou disagree with
the amount of Tel Ameri~' s prescribed payment, then yoU should have ,requested
reconsideration or review of the Fifth ReCOnSiderll~ Order. .

, 4. There is II private right of IICtion for collection' ofpayphone compensation. Your
claJm that there is no private right of action for collection of payphone compensation is
incorrect. The Ninth Orcuit ruling you cite addresses Only the narrow technical
question of whether ·a compensation collection action may be brought directly under
Section 276 of the implementing rules. Greene v. Sprint, 2003 WL 21999367 (9~ Or.,
Aug. 25, 20(3). Bven on that narrow technical issue, recent decisions of the US. District
Co~ for the District of Columbia ~tradict the Ninth Circuit holding. See e.g., APee
Services, Inc. v. CIlble & Wtreless, Inc., C.A. No. 02-0158, Memorandum <;>Pinion (DoD.C., .
September ~ 2003). In any event, failure to pay payphone compensation when due is
not only a violation of Section 27.6 rules, but is also an unreasonable carrier practice

t It is the IXC's responsibility, not the PSP's to order can tracldng service,
coordinate with local exch8D.ge carriers, and test the service to ensure that it is working.
Implementation of the Pay Telephone Reclassification and Compensation ProvisioJas of t1ie
Telecommunications Act of 1996, Memorandum Opinion and Order, 13 FCC Red 4998,
137 (Com. Car. Bur. 1998). It is the IXC's responsibility, therefore, to determine that it is
not receiving call-tracking information, and to take appropriate action to ensure that the
informatio~ is transmitte(f, and to make surrogate payments to payphones where it did
not make per-call payments.. A carrier who has failed to implement an accurate can
tracking system (as is apparently the case with Tel America, as it did not, for example,
pay any per-call compensation for any of APCC Services' payphones) prior to 1999, and
haS palcf erratically, at best, since thei\ cannot transform itS own negligerice into ali. :
excuse to avoid per-phone paYments. . ' .



Harold M. Paulos
October 15, 2003
Page 3

violatinR Section 201(b) of the Act (a p<?int that was not addressed in the Greene case).
47 uS.e § 201(b); see Implementation ofthe Pq Telephone Reclassification and Compensation
Provisions of the TelecommunicRtions Act of1996, Report and Order, FCC 03-235, 132 (rei.
October 3, 20(3). It is beyond dispute of course, that parties injured by such an
unreasonable practice may either brin2 a court action or fife a complaint at the FCC to
collect the resulting damages. 47US.~ §§ 206-08.

5. Tel America received ample notice of its compensation obligations. Your
objection that Tel America did not receive proper notice of the FCC's action is 'invalid .
and, in any event, is addressed to the wrong party. If you believe that the FCC has
proceeded in a procedurally improper manner, you should have raised that question in
a timely petition for reconsideration or review of the Fifth Reconsideration Order.

-6. ·The FCC Order Is Not Unlawful Retroactive Rulemaking. You also object that
the FCC's prescription of compensation obligations for past periods oonstitutes
retroactive rulemaldng. Again, this issue should have been raised in a petition fo~

reconsideration or review. But in any case, the FCC's compensation rule prescribes a
rate, and it is well established that while rate ptescrlptions are normally prospective
only, where a prescription has been remanded by a court of appeals, the ratemaking
agency is PeI'lllitted to correct its own error retrospectively. See, e.g., Natural Gas

I Clearlnghouse v. FERC, 965 F.2d 1066, 1073-75· (D.c. Or. 1992); Public Utils. Comm'n of .
____'1 . Californitl v. FERC, 988 F.2d 154, 162-63 (D.C. Cir. 1993).

7. The FCC Had Ample Authority to Prescribe. per-Phone Rates. Your claim that
the FCC lacked authority to prescribe per-phone co~pensation is patently lncorrect.
The statute does not preclude the use of per-phone compensation; it snnply requires the
FCC to lIensure that payphone service providers are fairly compensated for each and
every completed intrastate and interstate calLH 47 U.s.C. § 276(b)(1)(A) (emphasis
added); Where~ payments are not feasible, the FCC would be violating this
statutory command If it faDed to ensure appropriate per-phone payments to PSPs. .

Since none of Tel America's objections to satisfying its payphone compensation
obligations has any merit, and since ithas been five months since we issued our invoice
to Tel America, I must request immediate payment of the amount due, or APCC
Services will take action to compel payment - .

Sin~y, ;

{,
, .

Ruth]aeger
President, APCC Services
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Decombcr 8, 2003

J1I4 0rnII1tt DtIrfa

RutbJaeaer
PrelIdeDt
APCC Services
10302 saton Plaoe, Sulto 340
Pairfax, Vlrgtnla 22030

Be: May 16, 2003 ID.voke

Dear Ms. laepr:

'IbIs firm .representl Te1-AIilerica ofSaltLab City. IDe. ("Tel AmericaW). 'Ibis letter
reapoDds to your 1ettItr: dated Ootober 15, 2003. The Soptember 16, 2003, lea- from Harold
Paulos, Director of Opcntiou orTel America. W8I Tel America's tinal denial ofAPCC
8ervicc'. iDvoIce claim•. Pot dtc reasons statm below,. Tel America continues to reject th&
d1argca COIUaIned In APCC Sarvb'llnvoice of May 16, 2003.

NQ scatutorv Baals

AI prevlouslyl1ated. the paypbono compensation statute, 47 U.S.C. '276, only
autborIza81be FCC to adopt. -per-eal1" compel'lllldon lyltem for each ·comp1eCed intrastate
and kamate CII11,It The I1atUte doeIllOt provide aathorbation tor adopdng • -per-phonett or
IUtfOpJe oomponsatfon I)'Ifem that may or may not involve Completed·caUs. 'lbe FCC may
only adopt rules It Is auth0rize4 by I1atUt.e to adopt Bad the clear absellC8 of rulemaklog
authorlty for a 4Cpor-pbo..w or sunoptc componsadon ')'Item bIra APCC Services' "per
phone" oolDpOnsadon cfabn. We note that this objectlon, U well u the other obJactions
adckessed. herein. Is substandve ratbor dum procedural and may, therefore, be raised as a
defense to any ent'oroemont prooeedlq.
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NO Rotroagtiyo Ru1em.Jdna

Your anaIysl. of the mmactlve rutemakiJllIuUO Ia. at best. IncomplotB. Your~
on a claim by the FCC t1ud wbat It Is doilll is comet and Is really not retroactive ratemaldna
is • huardoua prop on which to rest the weight of )"OUl' analysis. Would the FCC have
actually stated in Ita own order that It was promulaatllll an impennfsaiblc retroactive rule?
Also. your refcmJce to Vll1lDn 1'. FCC. 269 F.3d 1098 (D.C. ek. 20(1), In no way lendi
support 10 your arawneut. but only holpa to hlpllaht adiJtlncdon between aclJudlcat.ory
proceecIInas and mlemaklnp. which Is key to the analyals.

'Iho Vmit.an case. whim the FCC also tenuously ctiDp to, Involved FCC decisions (the
BUCL Dtx:btoIll) ltemmlDa from acQudicatoty proceedln,p which were then remanded by tho
court. la tho adjudicatory proceedinas tho PCC was I11teJpretina its own rules that it ha4
adopted iii an earlier mcmaklnl (the Act:-.r OWge &ct.mItd1lYltioll). In Its remand decision,
the com accepted the change In the PCC's in1mpreeatlon of Its rules (theUflbtlIty O,*"
imposing retroactive liabUity on tho local acbange carriers. In rcudctrlna its clcclslon, the
court very clearly diBtlnplshod between adjudicatory proceedings and rulemalclngs:

The kt::eII OUJrge ReeoMldmltlon., a rulellllkina designed to
establish how tho LBCs were to recover end-user costs In the
fu1DJ'e. was uadoubfedJy IIgIslatlv, III character. But this
rulemaJcing was not &mvlseclt by tho LIabIltIy OrdB.that the
LBCI now cbalIeap. Ratlter, tho Uabillty O'*' menly
comcted the EUl% DICbions. aaoncy a4fucUcations that had
erroneously intIrpretecf the orJalnai A.t:ea$ Qulrge .
1l«oMldtll'fltltm by boldlog that particular iDstanecl ofchalleupd
conduct on the part of the LBCa did not vlolatB the reauJatlons
arising ftom tbat rulemaJdng. In moec cfecjalons the FCC did not
purport to subsdtuto a new legislative rule for ID old one.

Vokon at 1108.

It Is cridcal to respect the cUstinction between an adjudicatory procecclins and a
rulemaJclng because, whereas retroaodve IJabl1lty may be pormlulble with teIpIOt to
tteUudlcaCDry proceadinas, rctroaedvfty is almost alway. im~isslble for mlemaJdnp, for
which there Is a much strlcter.1aDdarcI u artlculatad ia Bmwn v. GmrgIlOWII. 488 u.s. 204
(1998). In that rulina., the court stated that -. statutory gllDt of IcgislatJvo rolemaldng
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Ru1h Jaepr. Prelldent
APCC Services
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aulborlty wOlnot. u a aenezal matter. be undentDod to encompass the power to promulpte
rearoactIve hllOI uD1eu that power is ~voyed by Conar-1n express term••" Id. at 208.
Tho ooun went even t\u1her. findIna that -(e]von where lOIDCl.ubstantialJustificatlon for
rearoactIve rulcmakins II presented. co...... 'hould be reluceant to find such authority absent an
express statutory grant." 14. '

It II clear tbat die fCC esllblishecl rules imposi... liability on resollen with revenues
under $100 million under its ra1emaklnJ au1hority. As such. die court In IllinDU v. FCC. 117
F.3cI S55 (D.C. Cit. 1997). cUd not remaud 811 FCC order based on adjudicatory proceadinp.
but rather baaed on a rulomaIcIng. Nor did the court speclftcal1y mandate the fCC to revile 111
rulea to~y impcJIo ItabUIty on tho reaellers with revenues under $100 million.
Rather. tile court quesdoued 1be FCC'. reuonlna. found inadequate juatifacatJon for the mles,
and reman4ecI to che FCC for -further constdcratJon." ld. at S6S. As part of Its rulemaking
proceedlaa, tile fCC was required to provlde betmr justiflcatioD for its rulca or revise tho
ru1eI, but tho court did not leqUIre die impositlon of retroactive liability for certain can:ters.
DoiDIlO would have violated tho t\mdamental prlnoiplo stated in~ v. GeorgdOWn:
-mtroactlvity is not favore<l by die law. II

NQNgtIce

A. DOteclln Mr. Paulos' September 16. 2003. lotter, Tel America. was not notlflecl by
the Pee d1at It W8I coIlectlq clam to make the company-by-eompany detcrmlnatlon of liability
publiahed in the appendiul to the FIfth Orderon~. Notlce aDd an opportunity
10 pardotpate in a replarory pmaeedJaa arc assentlal bofcn an aaonor caD constitudonally
evaluate fac1I to determine the Inc:IIvtduaI DabUlty ofIpClOltlo companies. The failure ofdie
FCC to provkIo such DDtk:e ad oppol1UDIt,y to participate I'CIUlII In a vioilltion of 811 affected
party-I Constitutional due ptOOCSI dabts. Bec:auso die FCC did not tab Itops reasonably
ca1culated to provide IlOdce..Tel America did DOt receive DOtice, die lJabUIty
detennlDatlo.. that you _, on III'e invalid and. therefore, can not auppon your invoices.

Ng EdDto Bllht pI Agtlon

. Wo a1Jo point outthat'a recent decision by the United States Court of Appeal. for the
NInth ClnsWt (-Ninth Circuit") hel4 that there is DO private right of 80tkm fot PSP. that
aouaht 10 recover clamq. for Sprhu'. allepd. &flu~ to pay aompenlation for dial-around
catll II requIrecl by tho FCC repIatlolJl promulpmd pun....t to I 216 of the
Telecommunications Act. 2'4u ar.a v. Sprint Communlctlllons CD,. Cue No. 02-56339
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(filed Au,Ult 25.20(3). That beina the case, tho Ninth Circuit concluded that there is 110

federal claim for d10 PSPs top~ and afftrmed tile District Court's dismiBsal of the PSPS
acticm to recover compensation under either 1208 or • 276 and tho pee refUtations
promulpted thereunder.

Per phone compeDlltlon Is 8lJo DOt apPl'q,Jriate when a payphoae is able to _ aodiDa
digits for putpOSea oftraekiaa per call compeusatloIl. Tel Amcrb. qalo requests that you
pl'O'lide for each paypboAo claimed eUaJble tho followilllintormadon: (1) the date that the
LBC awldl became able to pall codlq digiti; (2) any waiven whicb expialn why coding
cIIakI were not puied from tbat~De; and (3) any step. you took to Inform the FCC of
APCC Services' DOHOmPIianc:e with the mandate to pass codiDg digits.

The PCC required that the payphone service providars pus coding dlJits bx OCtober.
199'1 u • coDdltion for ellsibDIty for any compensation. It II IIJI1ikely that luddeDly all of
APCC Services' payphoD!llll were able 10 pus oocltng dJgit:I on. but not bofons, Qocober 1.
1997. Most payphoDel were already able co pass coding digits by 1997. As such It Is most
likely tbat molt Ifnot all ofAPCC Services' pa)'phones were able to pus codfna digits by
April. tm. 'TeI America tberefarO Eelterates i1s request for thespacifiod tnformation for each
pa.ypIuJm covered by APCC Services' claim. .

TImely ANI iPbmJlllon

Contrary to APCC Services' auertIon in f 2 ot Ita respoDI8, tho FCC did not alter or
lJl1end Its prior orden reprdIna stale clalma in the Ftfth Ordu on RtICOIIIIdmldDn. In die
IDIumt cue, APCC ServIoea Is rcquestiDa relmbunement for calli made over '11 yeml&Q,
but the FCC ipeclflcaUy dIracte<l that all invoices be submitted witIda OM year~ the end of
tho qUIrta' for which compensation Is cbdmed. -(C]arrJer-payon should be able 10 refuso
payment for compedlatlon claims that are .ubmitted JODI a:fter tIley were due•. CarrierllboaJd
not refuse payment on tlmeUneu emunds, however, for ANts submibd. by a PSP up to one
year after the end ot the period In question.· Order on RIconsid,l'tIIIon, 11 FCC Rod 21233,
21282 (released Nov. 8, 1996).

APCC Servlcca previously billed, and Tel America timely paid, per-oall compensation
tbr tho Intarmedlato Period (OCtober 7. 1997 - AprD 21, 1999) and the Pott-Intetmediare
Period (AprD 22, 1m - September 30, 2(02) for all ANIs submitfBd by APCC Servicu.
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Ruth ' ....., Pnaldent
APCC Servloel
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The May 16, 2003 invoice relatiDl to period. more than one-year after the end of the quarter
for whiob compeasation Is oJalmed are, in accordance with tho Ord#r M RICtJTI.fIdmIdOll, arc
tIme-batred. Not only II eM APCC May 16, 2003 invoice for addltloual compensation for
thole pcriodI dmo-barred, the fact remains 'that Tel America bu previously paid Its fun
compensation requirement for the IDtermedlate and Polft-IntermedJatc Periods based on the
ANI'llubmltred by APCC Servieea. 'There is no additional compensation for which Tel
America q lJable for those pcriodI.

AI·co the Interim Period (November 7, 1996 - October 6, 1997), you have only now
,ubmlUed an invoice tor per-payphone .unoptc oolDpfJllltlon. AccordIn.ly, your invoices
for PQPhone componsation for die Interim PariocI exceed by five years the ODe year window
provided by the FCC IIDd. thus, all cJalma which APCe Scrv1ces bas for payphone
compoasation for tho Interim Period, likewise, are tf.me..barred.

SuIQIIUIQ'

For the reasons ltated above Tel America continues ·to reject APCC Services's claims.
Please do not hesitate to contact me should }'()u·have any questions.

Very truly yours,

00: Harold Paulos
Director of OperatIons
TolAmerica

TOTFL P.06
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December 1, 2003. ·{'-.:.D.;;.;.eIeted=,;-.:.:...' --J

Subject: Invoice for Payphone Dial-Around PSP Compensation

Dear Carrier,

Be advised that Data Net Systems is the designated billing and collection agent for the Payphone Service
Provider (pSP) Companies listed on all files named DNS on the enclosed CD. Pursuant to the Federal
CommU9icatioDS Commission's ("FCC") FIFTH ORDER ON RECONSIDERATION AND ORDER ON
REMAND in CC Docket No. 96-128, and the regulations adopted by the Connnission, your Company is
required to compensate payphone service providers for originating access code and toU-free calls. This
order requires payment for the Interim period, the Intermediate period, and the Post Intennediate period.
Each LEC was assigned a default payment amount to be paid per payphone line in the incumbent LEC's
local exchange area. The FCC mandated interest rate will be payable on all late payments.

The rules further allow that facilities-based carriers and reseUers may establish or continue any other
arrangements that they have with payphone service providers for the billing and collection of
compensation for calls sUbject to Section 64.13OO(a), ifthe involved payphone service providers so agree.
Part 64, Section 64.13l0(b). Please contact me at your earliest convenience to discuss whether an
agreement can be reached for the continuing billing and collection of such compensation between your
company and the PSPs that we represent.

;, )This invoice for payment accompanies files listing the payphone lines for the Interim, Intennediate and
',.-' Post Intermediate periods as identify by the FCC. These are AScn text files, which contain the Billing

Addresses and Payphone Numbers of the Payphone Companies claiming Dial-Around coInP,eDsation.
1bcsc Files contain three types of records: the first record begins with "A" and contains the Aggregator
Name and Address, "Data Net Systems"; Company Records begin with the letter ''0''; Payphone Records
begin with the lo-digit telephone number and end with an "N" designating these are not inmate
payphones.

Please forward the compensation for these lines and all associated detail.

Send remittance and detail electronically to:

Acet. Name: IPP ESCROW mUST ACCOUNT
Bank Name: Cole Taylor Bank
Acct. Number:0690798 I1
ABA Routing: 071000343

Mail or e-mail calldetailandpaymentnoticeto:psottUe@dnsys.com.



lOt send remittance via check and Call Detail on disk to:
.I
MAKE CHECK. PAYABLE TO: "IPP ESCROW TRUST ACCOUNTtt

•

Address:
IPP ESCROW TRUST ACCOUNT
C/O Data Net Systems, L.L.C.
1608 Barclay Blvd.
Buffalo Grove, Dlinois, 60089-4523.

Ifyou have any questions, please contact Pam Sottile at (847) 808-0288 xl04.
E-Mail: psottlle@dgsvs.com or Ed Kllb x1l2.

Sincerely,

Edward F. Kilh
Vice President Operations & Secretary

'. J

i

"

\.

\



ATTACHMENT I



/

March 18, 2004

Subject: Invoice for Payphone Dial-Around PSP Compensation

Dear Carrier,

In early December 2003 Data Net Systems sent your company an invoice
and letter advising you that Data Net Systems is the designated billing and
collection agent for all enclosed files for Payphone Service Provider (PSP)
namedDNS. .

AccompanYing the letter and invoice was also a CD listing files for the
payphone lines for Interim, Intermediate and Post Intermediate periods as
identified by the FCC. Pursuant to the Federal Communications

',_." Commission's ("FCC") FIFTH ORDER ON RECONSIDERATION AND
ORDER ON REMAND in CC Docket No. 96-128, and the regulations
adopted by the Commission, your.Company is required to compensate
payphone service providers for originating access code and toll-free calls

This is the 2nd request we are sending you concerning the Data Net Systems
invoice for Payphone Dial Around PSP compensation. As of this time we
have not received compensation nor heard from you regarding the matter.

Ifyou have misplaced the CD we sent in December of2003, please contact
Pam Sottile immediately at (psottile@dnsys.com) or 847-808-0288 xl04.

Otherwise please forward the compensation for these lines and all associated
detail directly.



CERTIFICATE OF SERVICE

I hereby certify that on June 8, 2005, I caused a copy of the foregoing Comments

to be served by electronic mail on the following:

Best Copy and Printing, Inc. (bye-mail)
Portals II
44512th Street, S.W.
Room CY-B402
Washington, DC 20554
fcc@bcpiweb.com

Erin Boone
Competition Policy Division
Wireline Competition Bureau
Federal Communications Commission
445 12th Street, S.W., Room 5-C347
Washington, DC 20554
Erin.boone@£cc.gov

Jonathan S. Marashlian
The Helein Law Group, LLP
8180 Greensboro Drive, Suite 700
McLean, Virginia 22102
jsm@thlglaw.com

Stanley K. Stoll
Blackburn & Stoll, LC
257 East 200 South, Suite 800
Salt Lake City, Utah 84111
sstoll@blackburn-stoll.com

James Bird
Office of General Counsel
Federal Communications Commission
44512th Street, S.W., Room 8-C740
Washington, DC 20554
Iames.bird@£cc.gov

DSMDB.1937447.2 8

Tracey Wilson-Parker
Competition Policy Division
Wireline Competition Bureau
Federal Communications Commission
44512th Street, S.W., Room 5-C437
Washington, DC 20554
Tracey.wilson-parker@fcc.gov

Renee R. Crittendon
Competition Policy Division
Wireline Competition Bureau
Federal Communications Commission
445 12th Street, S.W., Room 5-C311
Washington, DC 20554
Renee.crittendon@£cc.gov

Kimm Partridge
Corporate Secretary
UCN, Inc.
14870 South Pony Express Road
Bluffdale, UT 84065
Kimm.partridge@ucn.net

Susan 0'Connell
Policy Division
International Bureau
Federal Communications Commission
445 12th Street, S.W., Room 7-B544
Washington, DC 20554
Susan.o'connell@£cc.gov


